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Deni s Joseph M:CRANN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 10 June 1966, an Exam ner of the United States
Coast CGuard at New York, New York, suspended Appellant's seaman's
docunents for three nonths outright plus six nonths on 12 nonths
probation upon finding himguilty of msconduct. The specification
found proved allege that while serving as a bell boy on board the
United States SS UNI TED STATES under authority of the docunent
above described, on or about 20 May 1966, Appellant wongfully used
foul and abusive |anguage in the presence of passengers, to the
Assi stant Chief Steward.

Appel | ant was absent at the hearing. The Exam ner therefore
entered for the Appellant a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence various
ship's docunents and the testinony of the Assistant Chief Steward.

At the end of the hearing, the Examner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel I ant suspendi ng all docunents issued to himfor a period of
three nonths outright plus six nonths on 12 nonths' probation.

The decision was served on 13 June 1966. On 24 June 1966,
Appel  ant noved for a rehearing on the basis of newy discovered
evidence. After two postponenents the hearing was finally held on
15 July 1966. By his decision of 9 August 1966, the Exam ner
denied the petition for a rehearing.

The present appeal to the Commandant was tinely fil ed.
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On 20 May 1966, Appellant was serving as a bell boy on board
the United States SS UNI TED STATES and acting under authority of
hi s docunent while the ship was at sea.

At about 1900 on this date the Assistant Chief Steward, M.
Wl son, noticed several lights on the annunciator [lit for
approximately fifteen mnutes wthout being answered. After
ascertaining that Appellant was the person charged with the duty of
answering calls, M. WIlson |ocated him and told him about the
calls registered on the annunciator. Appellant left to check out
the calls, and M. WIlson returned to his office.

About ten mnutes |ater Appellant rushed into M. WIson's
officer with an angry expression on his face and, in the presence
of fifteen or twenty passengers, addressed M. WIlson with foul and
abusi ve words.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that the Examner erred in not reopening
the case on the grounds of newly discovered evi dence.

OPI NI ON

Appel I ant had been given due notice of the tinme and pl ace of
the hearing, but failed to appear. The docunentary evi dence and
the testinony of M. WIson, constituted reliable and probative
evidence warranting a finding of guilty to the m sconduct
specification alleged. Li kewi se, the Exam ner's order of three
mont h' s suspension, plus a period of probation, is considered just
under the circunstances and i s approved.

After learning of the decision in his case, Appellant nade a
petition for a rehearing, claimng that he had a witness who woul d
testify favorable to his cause. At the hearing on his petition,
Appel I ant, who was represented by counsel, related that he failed
to appear at the 1 June hearing because he felt it was M. WIlson's
word against his, and he "didn't think it would be this serious."”
(R-18,19) Appellant also contended that he had a wi tness who woul d
testify that he did not notice any passengers within hearing of
Appel l ant's foul outburst.

However, Appellant was well aware that this w tness had been
in the area when the incident wth M. WIson occurred, and could
have made application for the issuance of a subpeona, and for an
adj ournnent so that the witness mght have an opportunity to appear
and testify. | nstead, Appellant elected to ignore the whole
proceedi ng. Appellant has sinply not given an adequate expl anation
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for his failure to produce this evidence at the hearing, as
required by regul ations, 46 CFR 137.25-10. Mreover, the testinony
of Appellant's witness was not of a material nature since it would
not rebut the evidence of Appellant's use of foul |anguage. The
Exam ner correctly denied the petition for a rehearing. See Appeal
Decision No. 797: Appeal Decision No. 1486.

ORDER

The order of the Examnm ner dated at New York, New York, on 10
June 1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D.C., this 22nd day of My 1967.
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